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The Yurok Tribe and the Indian Child Welfare Act

Developing Community Services

Introduction

On August 11, 2005, the Yurok Tribal Council authorized me to include the Yurok Tribe as part of my sabbatical research project – The Indian Child Welfare Act in Northwestern California – with the understanding that, in addition to my report to the general community concerning ICWA in Humboldt and Del Norte Counties, I would also produce and submit a report addressing issues relevant to the Yurok Tribe. 

I want to express my gratitude to the Yurok Tribe for inviting me into their community. Allowing outsiders access to the inner workings of its professional systems is always risky for an organization. It is even more risky for a Native American tribe, given the mistrust that academic outsiders have earned over the decades. I thank the Yurok Tribal Council for giving me their trust. Each individual interviewed during the course of my research gave separate consent to be included. I want to thank each of these individuals deeply. Their participation was a leap of trust. It is not easy to share with a stranger one’s thoughts and opinions about something as important as how the Yurok Tribe strives to meet the needs of its children and families. I especially want to thank Felice Pace, Director of Yurok Social Services, for his support and guidance from the very beginning. Without his help, I would have had no research project. I am acutely aware that the Yurok Tribe and the Yurok Social Services staff gave me their cooperation with the expectation that I would do no harm and in the hope that my research might do some good.  
The individuals interviewed for this report are expert on both the Indian Child Welfare Act and on the local tribes, whereas I am expert on neither. This report summarizes and builds on their expertise. I hope this report can contribute in two ways. First, as a description of how the situation looks to an interested outsider. Sometimes an outside perspective can be helpful, as organizational members become caught up in the details of their daily tasks. Second, I hope to provide a conceptual framework in which to place the issues of child welfare in the larger tribal and regional contexts, a framework within which specific tribal solutions can be developed.

Our
 first and most lasting impression was the extraordinary openness, energy, commitment, vitality, and awareness of the local Native American community in general, and the Yurok Tribe in particular. The young adult generation, now coming into their own, is secure in the value and legitimacy of their tribal culture and tradition, yet open to engagement with the outside world. Most striking to us was, first, the urgency of the difficult task of re-building one’s own culture, and, second, the self-awareness and commitment, along with a lack of illusions, of these young community leaders. The first lesson to these outsiders was a strong sense of optimism about the future.

Data

I interviewed ten current or past employees of the Yurok Tribe. I conducted twenty-seven formal interviews in the wider Native American community. Interviewees included social workers, administrators, elected leaders and some clients. I spent time in the Yurok office and I lived in the Klamath community. I attended a number of ceremonial, political and social functions. In addition to the interviews, I talked informally with numerous people.
 All of these sources are used in the preparation of this report. Every effort has been made to ensure that the participation and the particular input of individuals cannot be identified in this report.

The National Context - Movement Toward Independence

Native American tribes across the country are engaged in efforts to re-claim their independence and their tradition - to forge communities based on the best of their tradition, while maintaining mutually beneficial relations with the larger mainstream establishment.
 The sovereignty of tribes is well-established in federal law (though, of course, frequently not respected). This sovereignty gives tribes certain rights, in fact nearly all the rights of a sovereign nation. However, the pursuit of these rights by tribes is not required; perhaps more important, few resources are allocated to achieve these rights. The basic message from the federal government is (You may do these things if you choose to and if you can develop the resources to do so.’ 
The ability of tribes to move toward complete independence is limited by will and by resources. One of the accomplishments of the past few decades is that there is no limit to the will and dedication of contemporary American Indian tribes. Resources are limited by size and by circumstance. More recently, profits from gaming have helped the process of gaining resources and moving toward independence. There are many fronts on which tribes can and do move toward independence. For the Yurok Tribe, control over natural resources is the most important. Others include education, health, basic infrastructure, civil and criminal jurisdiction. Child welfare is one of many areas of community life in which tribes can choose to move toward independence. Tribes are always balancing among these multiple fronts, continually making decisions regarding which arena in which to move forward at any particular time. These decisions are driven by the sense of urgency felt within the community, but also by the availability of resources. 
Maintaining Tribal Community

To move forward on a given front, to shift an area of jurisdiction from the local outside government to a tribal government, is not easy. Tribes have to carry out these tasks in ways that are congruent with the demands of the outside institutional environment, while also meeting the needs of tribal members. When the Yurok Tribe asserts its right to manage its fish, it has to be done in a way that is acceptable to the Pacific Fisheries Management Council and other state and federal agencies. When the Yurok Tribe opens a charter high school, that school must meet all the standards of the California Department of Education. Relationships based on contracts, timelines dictated by remote bureaucracies, and intrusive monitoring systems, result in certain types of administrative practices and structures. To maintain the necessary connections with the outside governing bodies, in many ways the institutions of tribes must resemble the institutions they are supplanting. 

But it is not enough to replicate mainstream institutions within the tribal structure. At the same time, there must be legitimacy within the tribe. This means that these institutions must also incorporate and embody the tribal traditions. The fish are managed in a way consistent with the tribe(s fishing traditions; the management of the fish is merged with the tribe(s traditions and with the education of the young people about these traditions. The high school teaches about the tribe(s traditions and incorporates traditional methods of teaching and learning.     

The task of contemporary Indian tribes is to build community among tribal members, within the tribal conditions and culture, and within and outside of reservation boundaries. A cohesive sense of community comes most easily to more isolated, small and like-minded groups of people. The sense of community I observed within local rancherias is stronger than within the larger tribes because the task of building community within these smaller and more homogenous groups is less challenging. In contrast, the Yurok Tribe is large, somewhat geographically dispersed, and contains considerable diversity in terms of world view, strength of roots within the tribe, and degree of commitment to tribal tradition. To achieve legitimacy for both the mainstream world and for the traditions of the tribe is an enormously difficult task. The outside world demands that tribal institutions meet outside standards, but in maintaining the traditions of the tribe within those institutions tribes are very much on their own.

Yurok Administrative Structure

This demand to live effectively in two worlds is dealt with by the Tribe constantly and in numerous ways. The specific Departments within the Yurok tribe – such as Social Services and Education - seem to me to be doing exemplary jobs of incorporating traditions and culture into their ways of doing business. I am not in a position to judge the outcomes of these efforts, but the commitment, the knowledge and the ability to develop culturally appropriate services certainly is apparent, and I see no reason to doubt the long-term effectiveness of these efforts.

However, developing a tribal governance structure that maintains legitimacy both externally and internally remains a challenge. “It’s a set up. In order to be recognized as a federal tribe, the government has to be organized pursuant to the Indian Re-Organization Act. If not a recognized tribe, there’s no money.” Yet this enforced structure, together with the pressures of maintaining legitimacy with mainstream institutions, can result in a tribal government that is not seen as embodying tribal traditions. One respondent is “…afraid they [tribal members] are experiencing us as just another form of government, like the feds.” 
A number of respondents pointed to the present administrative structure as a barrier to effectively moving toward independence. The organizational structure that presents itself to me is a collection of departments that have arisen and developed in response to demands from the mainstream institutions. Each department, as mentioned above, seems to be successful at meeting both external and internal demands. But the collection of departments has not yet come together in an administrative structure that both maximizes the potential of individuals and departments and is seen by tribal members as embodying the traditions and culture of the tribe. 

 
Recommendation 1

That the Tribe consider ways to make the governing and administrative structure more effectively facilitate inter-departmental functioning while also embodying and furthering the cultural traditions of the Yurok Tribe.
The Indian Child Welfare Act

The 1970s saw a number of federal laws enacted that form the legal foundation for the current movements of tribes toward independence.
 These Acts clarify the rights of tribes to move forward in these areas, but without mandating that tribes do so and usually not providing sufficient resources for tribes to move forward. 

The Indian Child Welfare Act of 1978 provides guidance for tribes to move toward independence in developing the institutions to ensure the welfare of their children. Consistent with other important legislation, ICWA lays out a path to independence and asserts the rights of tribes to follow that path if they choose to and if they are able.
 Total jurisdiction over child welfare issues would entail the establishment of a complete child welfare system, parallel to that of the local county or state. This requires a children’s court, 24-hour emergency response, a foster care system, adoption services, and residential care facilities, in addition to the ongoing casework. Only the largest tribes have the resources to put in place such a system, so jurisdiction over child welfare falls short of being complete. In recognition of this, ICWA establishes guidelines for the provisions of protective services to Indian children short of complete tribal jurisdiction.

By all accounts, in spite of a lack of data, nationally ICWA has been successful.
 More important, nearly all respondents in this study began by asserting the importance and the positive impact of ICWA before going on to discuss the details and the problems. “It’s one of the most important laws supporting tribes and families.” 

ICWA has been successful enough to remedy the horrors of the 1950s and 1960s when Indian children were systematically removed from their homes supposedly for their own protection; successful enough that today tribes believe they generally are able to keep their children in the tribe; and successful enough that tribes believe they are able to advocate within the system for individual children and for the rights of the tribe.

I suggest that the relative success of ICWA has diminished the urgency of the issue of child welfare for tribal administrators and governors when confronted with choices regarding the most pressing arena in which to move forward toward independence.
 It may be the case that this success is (good enough for now( in the assumptions of tribal administrators and governors. Given the relative success of ICWA, it is difficult for child welfare advocates within the tribe to make a compelling case that child welfare services is the most important arena in which to move forward. Though Yurok governors and administrators express support for the establishment of a dependency court when funding allows, some respondents expressed frustration at the pace of that progress.  
While the direction of the move toward independence for the tribe as a whole must remain flexible and responsive to the availability of resources, it would be helpful to develop a general framework to guide that movement. Yurok staff and administrators did not express a clear sense of the priority of child welfare to the tribe in terms of its long-term plans for independence. 
Recommendation 2

That the Tribe articulate a long-term plan for an overall move toward independence, including areas of priority, that would provide the Social Services Department with an understanding of the direction, required resources and time frame for their efforts.

ICWA and Jurisdiction

While ICWA articulates the right to complete jurisdiction over child welfare issues for tribes, in recognition of the fact that this is not easily attainable, ICWA also addresses in some detail the rights of tribes in this process of shared jurisdiction, as well as the conduct of non-Indian social workers in managing Indian cases. In particular, ICWA mandates certain procedures for voluntary and involuntary proceedings regarding foster placement, termination of parental rights, and adoption. It sets standards higher than those for non-Indian cases for removal of a child and for exploring options for retuning a child, and defines ‘expert witness’ to include tribe-defined and designated experts. In addition, ICWA requires state and county authorities to “defer” to tribal social and cultural standards, and gives tribes the right to intervene in case proceedings at any point.

The policy analysis of ICWA over the years is fascinating and revolves around this issue of jurisdiction. Basic federal child welfare law mandates that all decisions be guided by the ‘best interests of the child’. ICWA has been interpreted by some as establishing ‘the best interests of the tribe’, leading to the proposition that the interests of the child and the interests of the tribe are or may be in conflict.
 While the legislation was in fact driven by considerations of restoring the vitality and strength of American Indian tribes, this distinction between the best interests of the child and the best interests of the tribe only arises in the context of a shared jurisdiction. With shared jurisdiction, the county maintains its role as guarantor of the best interests of the child, and the tribe is seen as another (though privileged by federal law) advocate for particular ways of achieving those best interests. Under shared jurisdiction, the ICWA worker is another voice in the case, along with the parents, foster parents, schools, CASA, etc.; the county remains the neutral recommender among those voices; and the state judge makes the final determination of what, in fact, is in the best interests of the child. 

Shared jurisdiction will always result in a confused and conflict-driven system of child protection, and will always be experienced as unsatisfactory by most participants. The solution, difficult though it may be to achieve, is tribal jurisdiction over child protective services. In a struggle over jurisdiction, the issue is ‘who decides’, not ‘what is decided.’ Different institutions may argue extensively over who has jurisdiction over a case, even though the outcome may be the same in either jurisdiction.
 There are state and federal monitors with the task of evaluating the effectiveness and quality of local child welfare jurisdictions, including tribal jurisdictions. The Yurok Tribe has the potential to become one of those local child welfare jurisdictions and in the long run to develop an independent child protective services system with jurisdiction over tribal child welfare matters. Doing so is the only effective long-term solution to the problems associated with shared jurisdiction.
Recommendation 3

That the Tribe establish and articulate as a goal the establishment of an independent child welfare system that embodies and furthers the cultural traditions of the Tribe.

The issue of developing tribal courts that are consistent with the regulations and laws of the mainstream society, but also embody traditional Native procedures and ideas of justice, is a particularly challenging example of the need for tribes to develop institutions with legitimacy both outside and inside the tribe.
 This is particularly true of children and family courts, whose operations must reflect tribal commitments to traditional family structure and customs.
 Also, once passed, there is no turning back. Some respondents expressed concern about the Tribe moving forward too quickly. Doing so requires resources, proper ordinances and laws, and appropriate enforcement.  

In recognition of the numerous barriers to achieving this goal, and of the importance of getting it right, this goal does not necessarily require a sense of urgency. However, I propose that the 
explicit establishment of this long-term goal will serve to enhance the legitimacy of the tribal child welfare services both within the tribe and within the county and state child welfare community. Within the tribe it can reinforce the message that the well-being of families and children is a reflection of the tribal community, and not merely an authority imposed by outside institutions. The communication over time to other institutions in the child welfare community that (sovereignty means that we intend to develop jurisdiction over the welfare of our own children( may indicate to outsiders what is meant by sovereignty and may enhance the legitimacy of tribal child welfare services. In addition, the establishment of an ultimate goal can clarify short-term decisions, establish continuity in planning, and provide a focus for ongoing social service activities. Current issues like licensing tribal foster placements, setting up MOUs with the counties, and seeking funding for foster placement, can be clarified and advocated for as interim steps toward the final goal of jurisdiction.

InterTribal Relations

The Yurok Tribe is the one large tribe among the small and medium-sized rancherias that comprise the coastal inter-tribal community in Humboldt and Del Norte Counties, and so is uniquely positioned to provide leadership among these tribal governments in issues of child welfare. In numerous areas, the Social Services Department does provide such leadership. This is a strength of the Tribe that should be extended and reinforced.

At the individual case level, the tribes and rancherias tend to work well among themselves, especially since many families have shared tribal membership. The quality of these working relationships, much like those with the county workers, are described as coming from individually negotiated relationships among individual workers. This is not a critical area of need, but is an area where additional leadership from Yurok social workers would be welcome.

In my interviews throughout the larger community, it was evident that Yurok Social Service staff are greatly respected and that staff from other tribal entities look to them for expertise and guidance. One local social worker remarked that “Rita is a great trainer,” and that “Gary is a wealth of information,” though another added that unfortunately he has “too much work.” 
  The technical assistance from Yurok staff to the rancherias is valuable and appreciated in the larger community. So the provision of technical assistance is one area where Yurok Social Services Department could extend its intertribal leadership. Other areas of leadership might include collaborating on community-wide grants and formalizing the distribution of information from various levels of government.
Another, more complex, area of leadership, is in representing local tribes and rancherias to non-Indian local governments. The counties have a legitimate complaint that there are too many tribal entities for the county to easily establish separate MOUs with each tribe and rancheria. Sovereignty does require the signing of separate MOUs, and this is strongly articulated by members of the Indian community. “Every tribe has its own government. All are set up differently. Everyone wants to have their own contract and to not give up control to someone else. It would be to give up part of your sovereignty. Survival for the tribes is in their children and they can’t give that up.” But the Yurok Tribe could take the lead in developing a template for these MOUs and coordinating the implementation of these MOUs.
 
Recommendation 4
That the Social Services Department embrace and expand upon its leadership role among the coastal inter-tribal child welfare community by providing technical assistance, helping to coordinate services among tribes, and helping to coordinate services between the tribes and the counties, with the goal of making child welfare services across the community more efficient and consistent while respecting the sovereignty and traditions of each tribe and rancheria.

Typically, similar organizations that individually lack the resources to achieve mutual goals come together and share resources to develop a shared solution. The local situation among tribes and rancherias and their mutual desire to proceed toward independence from non-Indian child welfare authorities seems to an outsider like a such a situation. However, this kind of a solution among tribes is controversial because it threatens notions of tribal sovereignty. The idea of a multi-tribal child welfare system, in particular a multi-tribal dependency court, is not new to the area. There is considerable opposition to such interagency cooperation, in part because of failed past efforts. One rancheria social worker stated, “We’re very against that. We have to keep our children in the tribe. The consortium doesn’t work. We’ve learned this.” Though opinions in the local Indian child welfare community are polarized, there is a base of support for the idea. Another rancheria social worker stated, “Over the years, that topic has come up. All tribes [could] share the court, rotate physically. The judges [could] come here and make decisions.” 

Recommendation 5
That the Tribe consider the possibility of establishing a multi-tribal dependency court.

ICWA and the Tribal Community
Since the development of a complete child protective services system is a distant goal for most tribes, including the Yurok, tribal child welfare systems are functioning in a role of shared jurisdiction. Examining the nature of that shared jurisdiction is essential to understanding the application of ICWA. It is in these struggles for jurisdiction that ICWA takes the form that directly affects the lives of families.

My primary concern when looking at the shared case jurisdiction between ICWA and county workers is how tribal child protective services contribute to or detract from the tribal community through the ways clients may react to the services.
 Though child protective laws are too often experienced primarily as mandates handed down to communities from the federal government, and the focus is all too often on reactive enforcement activities, the important fact is that child abuse and neglect is part of the community and only communities can successfully address the problem.
 Prevention is more important than enforcement, and enforcement must be seen as legitimately reflecting the will of the community. 

This desired balance between enforcement and prevention is compromised for tribes by the demands of shared jurisdiction. Clients are members of the tribal community, but the enforcement comes from outside the community. The enforcement of child abuse regulations is provided by the same external authorities that are so problematic for tribal members in other areas of their lives. 
It is essential that the Yurok Tribe, through the Social Services Department, convey to clients that child abuse and neglect is not acceptable by Yurok tribal standards, not just by the standards of the mainstream world, and that enforcement of child abuse regulations is a legitimate expression of the will of the tribal community. Though Yurok social workers are careful to transmit this message to individual tribal clients, reinforcing this message remains very difficult within shared jurisdiction where the county worker retains control over the case and is ultimately responsible for the safety of the child. The integration of enforcement with family preservation and community support services is a constant problem for child welfare services everywhere, but for tribes the stakes are higher because of the pressing need to establish and maintain traditional tribal communities.

Recommendation 6
That the Social Services Department develop to the extent possible family support services and integrate child abuse enforcement with those services. 

The Tribe does have a number of family support programs in place, but it was stated that, “We don’t do enough to identify and provide services to families at risk.” The ideal situation is that when a case of abuse is referred by the county, the Department has already had some contact with that family through family and community support services, and can build upon those services to provide child protection services. However, the development of these services is not easy. It requires a multi-generational effort that addresses multiple problems, such as substance abuse, domestic violence, and dropping out of school. And, again, these efforts require considerable funding. 
The Role of ICWA Workers

It is helpful to look at the triad relationship among the county, the ICWA worker, and the Indian client, considering the need to build tribal community as always a desirable outcome of this three-way relationship. Because of tribal sovereignty, the history of oppression of Indian tribes through the abduction of their children, and the importance of maintaining and extending Indian cultural independence - all embodied and expressed in ICWA -  this relationship is qualitatively different than the relationships among the county, the client and other involved agencies, such as the school or the mental health department.

Yurok Social Services, during the time period that I was there, was making a transition from a ‘case aide’ model of shared case responsibility to an ‘advocacy model’. In the case aide model, the ICWA worker serves as a resource to the county worker, bringing to the case the expertise and knowledge necessary to ensure that the case is disposed according to ICWA standards. The case aide is expert on communicating with Indian clients, steeped in tribal custom and tradition, and knowledgeable about tribal resources. The backup for the case aide within the Social Services Department is the social worker. The success of this model rests on good will between the county and the ICWA workers and rests on a mutually respectful working relationship. This model was experienced as inadequate because the authority of the tribe was not sufficiently represented in these relationships. In this model, the case aide remains subservient to the county worker, is used “as adjunct social work staff” by the county. 
By contrast, in the advocacy model, the ICWA worker monitors case activity and decisions, then intervenes when necessary to ensure that the guidelines of ICWA are followed. This reflects a more legalistic and adversarial relationship between the ICWA and the county worker. The advocate is an expert on the law and its required procedures. The backup is the tribal lawyer. This approach is seen as advantageous because case outcomes are more likely to reflect the view of the tribe, and because it enhances the external legitimacy of the tribe in the larger community of child welfare and child law. This shift toward advocacy is understood as a move toward greater independence in tribal child welfare services. It was described as part of a larger trend, where, “Larger tribes are becoming more aggressive in establishing jurisdiction.” Rather than taking the secondary role of assisting in cases, ICWA advocates are asserting the sovereignty, independence and expertise of the tribe in child welfare issues. One ICWA worker stated, “I have to establish what I will do, not do. I don’t do transportation. I do home visits. I set up drug and alcohol programs.” 
In looking at the perceived relationship among county, tribe and client, it can be assumed that the Yurok family regards the county worker as an adversary. As in all child removal cases, the county is experienced as the outsider that is removing a child from his or her parents. For Native families, the county social worker is further experienced as a representative of the outside mainstream society. In the case aide model, the ICWA worker is experienced by the parents as an assistant to the county worker, thus identifying the tribe with the county as the enforcer of child protection laws. In this model, is the ICWA worker perceived by the client as a collaborator with an external enemy, thus reducing the felt connection with the tribe, or is the county worker perceived as working with the tribe, thus enhancing the tribe’s message about child protection?
In the advocacy model, the ICWA worker overtly ‘represents’ the tribal view against the county worker, as a lawyer would. A social worker stated, “I’m the tribal representative for the children, not the parents. I’m the voice for the children.”, while another noted that, “Parents think ICWA is for them.” In the advocacy model, is the ICWA worker perceived by the family as representing the parent against the external enemy, thus diluting the message from the tribe that child neglect and abuse is not acceptable? 

It is human nature to be more comfortable with the ‘good guy’ role than to be the enforcer, and it is personally uncomfortable and very difficult to enforce outside laws against perceived child neglect and abuse within one’s own community. Yet it is essential that child abuse and neglect – however defined – be experienced by tribal members as antithetical to their own traditions and interests, and that the demands of child protective services be experienced as legitimate expressions of tribal authority. The role of the ICWA worker within the Social Services Department and in relationship to the counties should be carefully evaluated in light of these considerations.
The Scope of ICWA Case Work
A related issue regards the scope of the ICWA worker’s attention. Based on the outlines of ICWA, I see three levels of involvement with ICWA families – legal, cultural or comprehensive. The first is ensuring that the rights of the family and of the tribe are represented in decisions by the court about placement and custody. The second is ensuring that the social and cultural traditions of the family and of the tribe are taken into consideration in all aspects of case planning.
 The third is ensuring that the family and the child receive the best and most appropriate services, even where there are no traditional social or cultural considerations.
 
With its focus on ensuring the legal rights of the family and of the tribe, an apparent disadvantage of the advocacy approach is a narrowing of the role of the ICWA worker in terms of the range of case activities considered and a narrowing of the expertise and knowledge necessary to carry out the job. An interested member of the community said that, “ICWA workers are basically legal advocates. Though they might be members of the same community, there is little time available to work closely with the families.” The ICWA advocate focuses on the mandates of ICWA, and does not necessarily have either the resources or the knowledge to effectively monitor substance abuse services, mental health services, special needs, placement in a restricted environment, educational issues, etc. It is an open question to what extent tribal ICWA workers do and should get involved with the full range of case questions. It is not reasonable to expect an ICWA worker to be a quasi-legal advocate for the proper application of ICWA, to monitor all aspects of case management, and to be involved with the decision-making in all aspects of case work, even those decisions that do not directly reflect tribal or cultural interests. Yet how are all of these important case activities to be shared among Yurok Social Services staff?
Recommendation 7

That the Social Services Department define the scope of case work of ICWA workers and other social workers to ensure that clients receive comprehensive and integrated services that reflect tribal disapproval of child abuse and neglect.

Individuals and the Tribal Community

The social relationships among the Yurok are of course far more complex than can be understood by an outsider, but there are some aspects of these relationships that appear to be related to child welfare services. For simplicity, I will categorize these relationships on a range between outsider and insider. The factors related to one’s insider status include tribal membership; residence – not only whether on or off the reservation, but also where within the reservation; degree of participation in traditional rituals; historical status in the community of one’s family – including not only current reputation but also historical connections with the tribe’s traditions; and physical appearance.
 
These relationships potentially affect family social services through both the perceived status of the worker and of the client. Workers with less insider status feel less welcome. One social worker commented, “There’s a lot of letting me be aware they are Yurok members.” and another, “I’m not a tribal member. It’s extremely embarrassing for me. I’m not as dark or don’t have the connections.” More important than the acceptance among tribal employees is the way that these status issues pertain to relationships with clients. Some social workers regard their lack of connection to the tribal community as important to the success of their work. One social worker said, “Family history is important because it gets held against you. They are happy when they find out I don’t know any of that. They trust me.” and another said, “Some clients are wary because they suspect what we think about the family.” On the other side of the issue, some social workers regard their community membership as the key to successful social work. “The first thing is – who are you and who are your family. I know your family. You represent a whole family when you’re introduced.” The difficulty of this approach is acknowledged - “You have to make judgments about people you love. You have to enforce the laws against people you don’t feel better than.” - while considered essential to doing effective work within a Native American tribal community - “This whole thing of objectivity is a fallacy. If you’re doing community work, you live, work, eat with them. If we’re going to do the same thing as the others, what’s the point? How are we the alternative to mainstream services?” 

This issue of the intersection of personal, professional and community ties in family services is of central importance. It incorporates the very essence of what it means to provide social services that reflect and reinforce the Yurok tribal community. Yet this issue is not a ‘problem’ for which there is a ‘solution’. Rather this is an issue that will always be manifested in a tension that can be acknowledged, managed, and learned from. How should social workers take into consideration the family status of their clients? How can social workers respect the apparent need of some clients for anonymity? Should the tribe hire a mix of insider and outsider social workers?
 
Recommendation 8

That the staff members of the Social Services Department discuss among themselves their personal, professional and community relationships, and the effects of these relationships on family services, in order to ensure fairness to clients and to maximize the effective use of both insider and outsider approaches.

A related issue is the potential for overt political favoritism. One respondent reported, “From my experience, if someone who is high up has a family member who is a client, they jump in and want to move the client to the head of the line.” and another, “At any time, an issue could get to the Tribal Council. A tribal member comes in, demands follow up.” Respondents were clear that this is a problem that the Yurok Tribe has successfully dealt with,
 though the guidelines for informing the Tribal Council about particular cases apparently remain unclear.

The Application of ICWA

There is unanimity that the quality of the working relationship with county workers is variable, depending on the attitude and style of the individual county worker. One social worker remarked that the working relationship, “…depends on which social worker. Some are great. Some social workers work miracles with my people.” And another said, “Some workers do real well. Others visit and get information, but don’t give information. They listen only, don’t work as a team.” The situation was summed up by one experienced social worker. “There are three kinds of county workers. Resistant – they don’t share information, they make the decisions themselves. Neutral – they don’t go out of their way to include you unless it benefits them; only if I called them, or if I could do some of the work. Positive – real working relationships.” This variability across cases indicates a lack of training, clarity of policy, and consistent supervision within the county child welfare agencies, and puts the burden of negotiating fruitful working relationships entirely on the individual county and ICWA workers. Currently, Humboldt County, in recognition of these problems, is focusing attention on improving working relations with the tribes and expressing willingness to enter into written agreements.
 Clarifying, articulating and agreeing upon shared roles and responsibilities are always to be preferred to the vagueness, inconsistencies and idiosyncrasies of individual workers negotiating informal agreements. Written agreements are not meant to substitute for the good will of individual workers sharing case responsibility, but are meant to provide an agreed upon framework for making those working relationships more effective and consistent.

 Written MOUs come with their own set of problems. They are difficult and complex to negotiate. They tend to reduce flexibility by putting in place procedures that may become obsolete, by committing the tribe to a particular role in the child welfare system, and by not allowing for positive change. Finalizing an MOU requires that tribal administrators have a good sense of where they are now, and, more important, where they are likely to be some years from now.

Recommendation 9

That the Tribe pursue written MOUs with the Counties of Humboldt and Del Norte to clarify the principles of shared case responsibility between the tribal and the county social workers, and that these MOUs be broad enough or easy enough to revise to allow for new developments in Yurok child welfare services.

At a minimum, such an MOU should address each of the issues identified below.

Responsibility and Control

The first issue to arise out of the interviews with tribal social workers is that of (control( over the cases. Difficult county workers are described as refusing to compromise on control over a case, resulting in frustration for tribal social workers, who always want to be more involved and to have more influence on the case outcome than they are able. “It’s a matter of control and pride. They get real possessive. The county attitude is, ‘We’re the parent.’” “From the county point of view, ICWA undermines their authority. They have to share it with the tribal governments.” 

There was no explicit recognition in these interviews that the county worker does legitimately control the case, and is ultimately responsible for the child’s safety. “The biggest thing I struggle with is that county people see the child as their responsibility because they are saving the child. They lose sight of the best interests of the tribe.” Absent an independent tribal child welfare system, neither ICWA nor any MOU will alter the reality that the county retains responsibility for the safety of the child. This is an inevitable consequence of shared jurisdiction. For this reason, the need of the county worker to control the disposition of the case is understandable and cannot be delegated to ICWA social workers. 

Recommendation 10   

That Yurok social workers temper their frustration with the working relations with county child protective service workers with the understanding that the county retains responsibility for the safety of the child and that its first priority is always to ensure that safety.
Flow of Case Information


Initial notification.
After acknowledging the authority of the county worker, it remains the case that there are appropriate ways of working within that authority structure - more or less effective ways of working together to ensure the best interests of the child. The withholding of information is a ubiquitous and inappropriate way in which the counties maintain control over ICWA cases. The prompt notification of tribes when the county encounters an Indian child is a key provision of ICWA.
 This prompt notification is an absolute requirement for the effective participation in the case of tribal social workers, and has long been a point of contention.
 In the working relationships between the Tribe and Humboldt and Del Norte Counties, procedures have been haphazard, inconsistent, and informal. One social worker stated, “They are supposed to send me the JV135. Humboldt County just calls me.” 
Recommendation 11

That the proposed MOU with the counties ensure and streamline the prompt notification of Yurok ICWA workers of new cases in a manner that is workable for the counties and for the Tribe.
Additional case information.
After initial notification, there remains the issue of sharing additional case information, both ongoing and past.
 The nature and amount of the information required by ICWA relates to the above discussion regarding the scope of the case workers’ interests. The greater the scope, the more information required. However, the key decision of the ICWA worker regards the appropriate placement of the child, and all case information is potentially relevant to this crucial decision, and therefore all case information must be immediately made available to the ICWA worker.
 Placement decisions should not be made in the absence of complete information about previous placements of the child and of the potential caretakers.
 

Recommendation 12

That the proposed MOU with the counties ensure prompt and complete provision of all case information, past and ongoing.

Flow of Policy Information

The Social Services Department is active in statewide initiatives, including the ICWA Workgroup. Certainly the Tribe should continue and increase participation at all government levels. The state routinely supplies California tribes with All-County Notices that pertain to ICWA issues. However, depending on how the scope of case involvement of tribal ICWA workers is defined (as discussed above), there remains a gap in the flow of information. If tribal social workers are to advocate in all aspects of a case, they need information regarding regulations and resources effecting planning for all child welfare cases - information not available in individual case files. To effectively advocate for the best interests of each child, adding the dimension of Native culture and tradition to the case, a worker must have access to the same information available to county workers.
 An ICWA worker needs to be aware of the best educational, medical, mental health, and substance abuse services available, as well as the procedures for accessing these services.
Recommendation 13

That the Social Service Department establish procedures to be informed automatically by the state and the county of all important developments in regulations and resources pertaining to public child welfare.

As discussed above, the further dissemination of this information throughout the intertribal community could be a service to that community.

Conclusion

Like all contemporary Native American tribes, the Yuork Tribe is moving toward complete sovereignty on many fronts simultaneously, with jurisdiction over child dependency issues being only one of these fronts. It would be helpful for the Tribe to establish a long-term plan that would establish the relative priority of child welfare among these many fronts.
The Tribe is currently in a position of shared jurisdiction with the county and the state over child welfare issues. The only long-term remedy to this state of affairs is the establishment of an independent child welfare system with exclusive jurisdiction. The difficulties of accomplishing this are acknowledged, but it may be useful in the short term to establish this independence as a long-term goal.

The disadvantages of shared jurisdiction can be reduced somewhat by structuring case work roles to maximize effectiveness, by formalizing and coordinating relationships with other tribes and rancherias, and by establishing formal agreements with Humboldt and Del Norte Counties.  

Regardless of the structure and authority of tribal child welfare services, the application of these services must communicate to Yurok tribal members and parents that the abuse and neglect of Yurok children is contrary to the traditions and values of the tribe. 

� I do not discuss in this report important more technical issues such as the provision of Title IV-E money for tribal foster care systems. The Social Services staff is thoroughly versed in the details of such technical issues and clear about how they want to proceed.





� This impression is shared by other outside observers with whom I was in contact during this period.


 


� Picking up hitchhikers in Klamath and on the highway was particularly useful.





� Interviewees have assured me that the particular quotes included here cannot be used to identify them. I have furthered obscured the identity of individual respondents by using the plural. This obscures the number of respondents representing a point of view, and it also hides the gender of any particular respondent.


 


� Charles Wilkinson, Blood Struggle: The Rise of Modern Indian Nations (W.W. Norton & Company, 2005) gives an excellent description of the national situation.





� This need to straddle two worlds pertains on an individual level as well. Each Native American works hard to develop a personal and family life that leads to success in, or at least coexistence with, the mainstream world while being true to Indian culture and tradition. The outside world is there and makes its demands. The Native culture and tradition has to be protected and nourished. In fact, it must, at this time in Native American history, be re-created, often with few of the cultural raw materials readily available. This takes energy, dedication and a self-conscious attention paid to many aspects of everyday life that mainstream Americans take for granted.





� The most important of these was the Indian Self-Determination and Education Assistance Act of 1975. Others were the Indian Finance Act of 1974, and the Education Amendments Act of 1978. (James S. Olson & Raymond Wilson, Native Americans in the Twentieth Century, University of Illinois Press, 1986).





� Jurisdiction is compromised in California because of P.L. 280, which makes reservation Indians subject to state laws (and eligible for state services) in some states, thus inserting another layer of government into the traditional relationship between tribes and the federal government. In a county-based child welfare system such as California’s, this also includes working directly with the county government. However, under P.L. 280, tribes may assert complete authority over child welfare matters through direct application to the Secretary of the Interior (Mary J. Risling, California Judge’s Benchguide: The Indian Child Welfare Act. California Indian Legal Services, 2000, pp. 41, 65). 





� Ann E. MacEachron, Nora S. Gustavsson, Suzanne Cross & Allison Lewis, The effectiveness of the Indian Child Welfare Act of 1978 (Social Service Review, 70(3), 451-463, 1996) summarize and update the existing information on the Act’s effectiveness.





� Though a near-universal quote was, “Children are our most precious resource.”





� The California Judge’s Benchguide, by Mary J. Risling, published by California Indian Legal Services in Eureka, is the essential guide to ICWA-related standards and issues.





� Ronald Fischler (Protecting American Indian children, SocialWork, September, 1980, 341-349) debated this issue with Evelyn Blanchard and Russel Barsh (What is best for tribal children? A response to Fischler, Social Work, September, 1980, 350-357) shortly after the passage of ICWA. See Jill Adams, The Indian Child Welfare Act of 1978: Protecting tribal interests in a land of individual rights (American Indian Law Review, 19(2), 301-351) for a more recent thorough review of the issue.





� Humboldt County may argue with Del Norte County over who has jurisdiction over a case, but they do not second-guess each other’s decisions.





� See Wilkinson, Blood Struggle, p. 288-294.





� I was told by a legal consultant for another California tribe that there is a tendency for, “non-Indians to write codes based on existing state codes that the Council passes without even really reading,” resulting in codes that reflect state law but not tribal tradition.





� The MultiTribal Roundtable meetings are the primary forum for this kind of service coordination. It is my observation that, beyond basic information-sharing about events and resources, these meetings lack focus and follow-through. At two of the three Roundtable meetings I attended, there was no representative from the Yurok Tribe.





� It doesn’t seem useful or necessary to hide identities in this context.





� Presumably, the current effort by Humboldt County to build partnerships with the tribes is a forum for these activities.





� My contact with clients was limited. The discussion here is based on speculation about these perceptions and not on empirical data. Further contact with Yurok child welfare clients would be a useful next step in exploring these issues.





� This of course is a perpetual issue in the general field of child welfare, as seen in the constant struggle between funding reactive protective services and more preventive community-based services.





� An example of this (a past Yurok case) was a young man removed from his family who was not allowed to attend the Brush Dance because the county worker believed that contact with his family was not safe. The county worker failed to appreciate the importance of this cultural tradition, and did not understand that the community there would ensure the boy’s safety.





� For example, in a (non-Yurok) case, the ICWA worker differed with the county worker about whether the child should be placed with the non-Indian mother or the non-Indian foster mother. Competent professional social workers differed about the best outcome, but the options had nothing to do with Native social or cultural issues. Other important, but non-cultural case activities might include choice of the best educational, medical, mental health or substance abuse services.





� I was struck by the number of comments about the unfairness of Indians being mistaken for Anglo because of their appearance. 





� Practically, the tribe’s options are constrained by the small pool of potential employees. It can be difficult to fill jobs, and there is a high degree of mobility by social workers among the local tribal and county social service agencies. This mobility exacerbates the relationship issues described here. Maybe a better way to phrase the problem is: Given the pool of availability employees, how can the Yurok tribe best manage these issues of personal, professional, and tribal relationships? 





� No instance of intervention based on political favoritism was reported to me. 





� The 2005 System Improvement Plan (http://co.humboldt.ca.us/hhs/socialservices), a self-assessment mandated by state law, identified “Building Partnerships with Native American Tribes” as one of four targeted areas of improvement for Humboldt County’s Child Welfare Services. Respondents in the community were generally optimistic about this process. “The county has money to develop better working relationships with the tribes. They are making more of an effort. They are willing to communicate on our own terms, instead of us always begging them.” 





� California Judges’ Benchguide, p. 70-73.





� The April 2005 GAO report (Indian Child Welfare Act: Existing Information on Implementation Issues Could Be Used to Target Guidance and Assistance to States, United States Government Accountability Office, p. 16-21) identifies delays with initial notification as a major problem in developing timely and effective case plans. ICWA workers blamed county workers for the delays, and county workers blamed the Indian children and families.





� The sharing of case information is a sensitive issue for government child welfare agencies and an issue of constant controversy. For example, foster parents and adoptive parents are always complaining that they are deprived of important information about the children in their care. Child welfare agencies need to be acutely aware of the rights to privacy of the children and their birth families. Any agreement with local counties will need to take into consideration these privacy and confidentiality issues. 





� Some form of electronic transmission obviously will be desirable. The wholesale copying and delivering of paper documents is neither efficient nor effective. I wonder if a potential long-term solution is for ICWA workers to have direct access to case information through the CWS/CMS – the statewide electronic child welfare data system. 


  


� According to the California Judges’ Benchguide (p. 75), ICWA workers legally have access to all “relevant” information. It was reported to me that some local judges deny access and others require signed releases. 





� The example that came to my attention had to do with resources available under the 1999 Foster Independence Act. Though these resources – the Independent Living Program and the Post-Secondary Education and Training Voucher Program – are potentially of great use to Yurok youth, the burden was entirely with Social Services staff to learn about these services and how to access them. Though the original legislation mandated the participation of tribes in the distribution of resources, apparently there is no formal mechanism for distributing this kind of information to the tribes.
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